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THE FASKEN PERSPECTIVE

DOs and DON’Ts When Hiring a Foreign Worker in Canada

Thank You to SFU President Andrew Petter

When John was offered a job with a six-figure 
salary at a tech company in Vancouver, he 
readily accepted. Once John began his job, 
Human Resources requested a copy of his 
work permit but did not seek legal advice to 
ensure that John’s work permit authorized 
his work for his new employer. One day, upon 
returning from a trip and re-entering Canada, 
John was stopped by an immigration officer 
who discovered that John had been working 
illegally for his new employer. John was 
deported and his new employer was inspected 
and subsequently fined for having employed 
a foreign worker without proper work 
authorization. 

The above story is a cautionary tale for both 
foreign workers and Canadian companies that 

hire global talent. Many steps could have been 
taken internally to prevent John’s deportation 
and the penalties imposed on the employer. 
Under Canadian immigration law, a foreign 
worker who works without authorization may 
be found inadmissible and issued an exclusion 
order to leave Canada. Under the Immigration 
and Refugee Protection Act (“the Act”), any 
person who employs a foreign worker in a 
capacity in which the foreign worker is not 
authorized under the Act is considered to be 
committing an offence (s. 124). Employers 
are required to practice due diligence: “[…] a 
person who failed to exercise due diligence to 
determine whether employment is authorized 
under this Act is deemed to know that it is not 
authorized” (section 124(2)). 

The consequence of illegally hiring a foreign 
worker can be dire, including the following as 
set out under section 125 of the Act: 

(a) on conviction on indictment, to a fine of up 
to $50,000 or to imprisonment for up to two 
years, or to both; or 

(b) on summary conviction, to a fine of up 
to $10,000 or to imprisonment for up to six 
months, or to both. 

In R. v. Orr, 2016 BCSC 2064, a Canadian 
citizen who hired a live-in caregiver without 
a proper work permit was found guilty 
under section 124(1) (c) of the Act and 
was imposed a three-month conditional 
sentence of imprisonment. In this decision, 
Justice Duncan had pronounced that while 
the offence of employing a foreign national 
without authorization is not as serious as 
other offences in the Act, it is deserving of a 

sanction that has a deterrent effect on other 
like-minded individuals.

We recommend that employers seeking to 
hire foreign workers exercise due diligence by 
obtaining legal advice. This will help ensure 
that foreign workers possess valid work 
authorization to engage in the work.

Fasken helps employers in all areas of 
corporate immigration. Contact us to learn 
more about our available immigration services.

Jae-Yeon Lim
Associate Lawyer, Practicing Exclusively in 
Canadian Immigration Law 
+1 604 631 4776, jalim@fasken.com

Surrey Board of Trade thanking SFU President Andrew Petter for his partnership and commitment 
to Surrey’s business community in his final address to the Surrey Board of Trade before his term 
ends in August 2020.
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                                 DOs                                                                     DON’Ts

• Ask the prospective foreign worker for 
status document in Canada. 

• Seek legal advice in order to ensure that 
the foreign worker obtains proper work 
authorization before commencing work. 

• Communicate internally to educate 
personnel involved in the hiring process on 
the work permit process and requirements.  

• Retain a copy of the foreign worker’s 
work authorization and any other relevant 
documents pertaining to the foreign 
worker’s employment for up to six years 
from the first day of the foreign worker’s 
employment in case of a random inspection 
from the immigration authority.  

• Ensure that the foreign worker is provided 
a work place that is free of abuse.

• Assume that the foreign worker’s status 
document authorizes his or her prospective 
employment.  

• Seek legal advice from an unqualified 
person. Under section 91(1) of the Act 
requires that individuals providing advice or 
representation to potential immigrants in 
Canada are properly qualified, licensed and 
subject to regulatory supervision. 

• Assume that the process required for 
hiring foreign workers is the same as for 
Canadians and Permanent Residents. Start 
date may need to be adjusted according to 
immigration’s processing time.

• Lose the documentation that may be 
required during the course of a random 
inspection.  

• Collect fees from foreign workers in 
exchange for job offers. 
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Registrations will be more Detailed
The Lobbyists Transparency Act will require the most senior officer of a business or 
organization to disclose more detailed information about the lobbying activities of 
their employees, officers and directors (“lobbyists”). Moving forward, for example, 
the senior officer will need to disclose if any lobbyists have made a political 
contribution. The senior officer will also need to disclose if any lobbyists have 
communicated with a “senior public office holder”.

Hospitality, Entertainment and Meals will be Prohibited
Under the new law, lobbyists will be prohibited from promising or providing gifts 
or benefits to public office holders. Hospitality, entertainment and meals will all 
be prohibited. There will be a limited exception for gifts and benefits of less than 
$100.00 that are given “under the protocol or social obligations that normally 
accompany the duties or responsibilities” of the public office holder’s office.

Legal and Reputational Risk is Substantial
Failure to comply with the lobbying law will carry significant legal and reputational 
risk. Currently, the Office of the Registrar of Lobbyists has the ability to publish 
investigatory reports – and to impose monetary penalties of up to $25,000. Soon,  
it will also have the ability to prohibit persons from lobbying for a period of up to 
two years.

Businesses and organizations that communicate with the provincial government 
should ensure they have a robust compliance regime.

Definition of Lobbying will be Broad
Under the new law, lobbying will still be defined broadly as communicating with 
a “public office holder” in an attempt to influence a legislative proposal, bill, 
resolution, regulation, program, policy, directive, guideline, grant, financial benefit, 
outsourcing decision, or privatizing decision.

Lobbying will still include attempting to influence “the awarding, amendment or 
termination of any contract”. Accordingly, businesses and organizations that sell 
goods, services or technology to the provincial government or a provincial entity 
(outside of “an established contract procurement or sales process”) are lobbying.

100-Hour Threshold will be Eliminated
The new law will eliminate the 100-hour threshold. In the past, this threshold 
permitted many businesses and organizations to lobby without registering. Moving 
forward, almost all businesses and organizations will be required to register. 

There will be a limited exception for small businesses and organizations (fewer than 
six employees) that spend less than 50 hours lobbying in any 12-month period. This 
exception will not apply to organizations that have a primary purpose “to promote  
or oppose issues” or “to represent the interests of [their] members”.

British Columbia’s lobbying 
law will have a new 
name, new registration 
requirements, and new 
ethical restrictions effective 
May 4, 2020. The law, which 
will be called the Lobbyists 
Transparency Act, will be 
one of the strictest lobbying 
laws in North America.


